Editorial Board

JULIAN MAITLAND-WALKER Editor
Solicitor

22 The Parks

Minehead

Somerset TA24 3BT

Telephone: 44 1643 707777

Fax: 44 1643 700020

MARK FURSE News Section Editor
University of Glasgow

MICHAEL B. HUTCHINGS
E.U, Adviser

London

K.PE. LASOK, qc
Barrister
London and Brussels

AIDAN ROBERTSON
Brick Court Chambers
London

DEREK RIDYARD
Partner, RBB Economics
London

Country Correspondents

Albania

VICTOR CHIMIENTI
International Lawyer
Tirana

Argentina

GUSTAVO BIZA]

Maciel, Norman & Asociados
Buenos Aires

Australia
RICHARD LEWIS
Deacons
Melbourne

Austria

DR IVO GREITER

Greiter, Pegger, Kofler & Partners,
Innshruck

Belgium

JAN RAVELINGIEN

Max Von Ranst Vermeersch & Parrners,
Brussels

JOHAN YSEWYN
Linklaters De Bandt, Brussels

Canada

PETER GLOSSQOP

J. TIMOTHY KENNISH

Osler, Hoskin & Harcourt, Toronto

Croatia i
JASMINKA PECOTIC
University of Zagreh

Cyprus

AVGOUSTINGS ANDREAS
AVGOUSTI

Fair Trading Manager, OFTEL, London

Czech Republic
JOSEF VEJMELKA
TOMAS FIALA
Veimelka & Wiinsch
Prague

Denmark
JENS MUNK PLUM
Kromann Reumert, Copenhagen

MORTEN KOFMANN
Kromann Reumert, Brussels

Finland
JANNE KAIRO
Borenius & Kemppinen, Helsinki

France

DOMINIQUE VOILLEMOT
YANN UTZSCHNEIDER
LUCE NOLLET

Gide Loyrette Nouel, Paris

MELANIE THILL-TAYARA
ROMAIN FERLA
Salans Hertzfeld & Heilbronn, Paris

Germany

DIRK SCHROEDER

Cleary, Gottlieb, Steen & Hamilton,
Cologne

DR DANIELA SEELIGER
Linklaters Oppenhoff & Radler,
Cologne

Greece

COSTAS D. VAINANIDIS

Law Offices

Vainanidis, Schina & Economou,
Athens

Hungary
OTTO HEINZ
Goldman Sachs, London

Ireland
TONY O’CONNOR
Barrister, Dublin

Israel
YIZHAR TAL
Melcer & Co., Tel Aviv

[taly

LUIGI MALFERRARI
European Court of Justice,
Luxemburg

ANDREA VALLI
Clarich, Libertini, Macaluso & Valli,
Rome

EDITORIAL BOARD: [2005] E.C.L.R. iii

Japan
KIMITOSHI YABUK]
Yabuki Law Offices, Tokyo

Jordan
RANA BIN TARIF
Legal Allies

Amman-Jordan

Malta

DR EUGENE BUTTIGIEG
Department of European and
Comparative Law

University of Malea

Netherlands
PIERRE BOS
Barents & Krans, The Hague

New Zcaland

PROFESSOR IAN EAGLES
LOUISE LONGDIN

The University of Auckland

DR REX AHDAR
University of Orago,
Dunedin

Norwa

EIVIND VESTERKJAER
Thommessen Krefting Greve Lund
Oslo

Poland

MALGORZATA NESTEROWICZ
Nicolas Copernicus University
Torun

Portugal

NUNO RUIZ

CATARINA PINTO CORREIA
Viera de Almeida & Associados
Lisbon

Slovakia i
ALENA CERNEJOVA
Cechova, Hrbek
Bratislava

Slovenia

TOMAZ ILESIC
Colja, Rojs & Partnerji
Ljubljana

Spain

LUIS VEGA PENICHET
Bufete M. Vega Penichet
Madrid

RAFAEL ALLENDESALAZAR
Martinez Lage & Asociados
Madrid

PEDRO CALLOL GARCIA
Allen & Owery
Madrid

Sweden )
LOUISE WIDEN
Mannheimer Swartling
Stockholm

i




NATIONAL REPORTS: [2005) E.C.L.R. N-39

Czech Republic

i R

Abuse of dominant position

Competition Office On October 26, 2004, the Chairman of the Competition Office confirmed the fine
Cesky Telecom— amounting to CZK 23 million (around £730,000) imposed on the company Cesky
telecommunications—refusal to Telecom (hereinafter: “CT"), the largest provider of telecommunications services

interconneci—infringement—penailties in the Czech Republic, for abusing its dominant position in the telecoms market. In
particular, the Chairman found in his decision that GT had prevented competitors

October 26, 2004 from entering the market for internet and data transfers using ADSL technology
Case No.R 16/2003 between February 2002 and January 2003 by failing to provide key information on
available at www.compel.cZ network interconnectivity. Additionally, the decision confirmed that CT was able to

provide the information necessary for network interconnection and had no
legitimate reason for withholding this information. Accordingly, the duration of the
infringement lasted for 11 months, during which other telecommunication network
operators were precluded from entering the market to the detriment of final con-
sumers.

The Competition Office’s Cesky Telecom decision does not mark a significant
change in the interpretation and enforcement of the principal competition rules in
the Czech Republic. However, precisely for that reason, it clearly illustrates that

Josef Vejmelka and the Competition Office is particularly concerned to ensure that dominant operators
Tomas Fiala-Vejmelka & in the newly liberalised sectors of economy make available to their competitors
Winsch such infrastructure and facilities as are necessary to permit them to compete.
Germany
Mergers
Bundesgerichtshof (Federal High A recent decision of the German Federal High Court (Bundesgerichtshof) put an
Court) end to the debate of whether in merger control cases the relevant geographic
German Melitta group/Belgian market can be broader than Germany.
Schultink group—vacuum cleaner The origin of this debate was a 1995 decision of the Federal High Court in which
bags—relevant geographic market— it held that for legal reasons the relevant market had to be limited to Germany.
whether can be defined more widely Foreign competition should only be taken into consideration in the overall analysis
than Germany of whether there is a dominant position. Some years later, in 1998, the German
legislator included a clause in the German Act against Restraints of Competition
QOctober 5, 2004 which states that the assessment of a dominant position has to take info account
Case KVR 14/03 competition from abroad. This provision was widely understood as indication that

ihe relevant market can be wider than Germany. However, the German Federal
Cartel Office (Bundeskarteﬁamr} found this to be a mere affirmation of the Federal
High Court's case law.

In its recent Melitta decision the Federal High Court explicitly overruled its
previous case law and held that the relevant geographic market can be broader
than Germany. Subject of the judgment was a decision of the Federal Cartel Office
prohibiting the German Melitta group from taking over the vacuum cleaner bag
business from the Belgian Schultink group. The Federal Cartel Office found that
the relevant economic market was Western Europe, but concluded that from a
legal perspective the market was limited to Germany. It assumed that Melitta had
a dominant position on the market for vacuum cleaner bags both in Germany and
in Western Europe and held that the increase of Melitta’s market share from 59.1
per cent to 59.5 per cent in Germany and from 47.7 per cent to 56.8 per centin
Western Europe strengthened this dominant position.

The Duesseldorf Court of Appeals (Oberlandesgericht) annulled this prohibition
decision arguing that a concentration can only be prohibited if a dominant position
in Germany is strengthened. It held that the concentration at issue had no
substantial effects in Germany.

The Federal High Court annulled the decision of the Court of Appeals and
referred the case back to the latter. It held that the Court of Appeals did not
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